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schooldistfktboaldoftmstesinopul 
session if the parent so requests, and 
ldatedquestions @3#30696) 

onbeh&~faschoddistrict,yourpredecerxKinofgceuked8evemlquestions 
abouttheOpmMeetingi,Ad(the”aa”).Gov’tCodecb.55!. Therequeststemsbma 
disputebetweentheschooldishictmdrparentneardingwbaherapanht’sgrieMnce 
~beheardbythe~ldistrictboarddfttust#sinopar~on Wehavewceived 
letters from the attorney fepme&ng the school district and the attorney repmsnting the 
parent and her child. We have also been provided with correqondence behveen the 
parties. 

Wegatha~omthasesu~ons~thecbildwasdirdptinedbyacoachMdthe 
school athletic diior on August 18, 1994, and that the discipline included corporal 
punishment. Theparmtmetwiththeprincipalaadthen~eawrinenrequesttothe 
school district to meet with the school superintendent. Sometime there&k her attorney 
met with the school superintendent wgarding the incident. The school district responded 
with a letter, dated September 9.1994, Stating that the discipline had beenju!Med, that 
the discipline had been imposed in compliancS witb school nrlc% and the school district 
retised to teminate the athletic director. 

The parent’s attomey then appealed to the school distrkt,boud of trustee& asking 
it to consider the following at its next sch&kd mating: any and alI corporal puni- 
&inistaed to the student on August 18.1994, in&ding exckveforce;thefchool 
&Jtri&s discipline of the stud- fbm August 15.1994, to the presmt; the wntents of 
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the school district’s letter dated September 9, 1994; allegations that the parent made in 
nxetings with school 05cisls; and school district policy pertaining. to corporal 
punishment, student discipline in general, and consent and notification to students’ 
parents. The attorney also asked the board of trustees to vote on the following 
issue ‘Was ~~wssive force used in carrying out corporal punishment on [the student] on 
the ailmoon of August 18,19947” 

A dispute has arisen between the school district and the parent regarding whether 
tbe board of trustees meeting with respect to the foregoing must be open to the public 
under the act. Section 551.002 of the Government Code provides that “[ebery regular, 
special, or c&d meeting of a govemmental body shag be open to the public, except as 
provided by this chapter.” Section 551.074 provides as folknvs: 

(a) This chapter does not require a governmental body to 
conduct an open meeting: 

(1) to de&rate the appointment, employment, evrduation, 
reassignment, duties, discipline, or dismisssl of a public officer 
or employee; or 

(2) to shear a complaint or charge against an officer or 
UIlplOyCC. 

(b) Subsection (a) does not apply ifthe officer or employee who 
is the subject ofthe deliberation or hearing requests a public hearing. 

Section 551.082 provides as follows: 

(a) This chapter does not require a school board to conduct an 
open meeting to deliberate in a case: 

(1) involving discipline of a public school child; or 

(2) in which a complaint or charge is brought against an 
,employee of the school district by another employee and the 
complaint or charge directly results in a need for a hearing. 

(b) Subsection (a) does not apply ifan open hearing is requested 
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in writing by a parent or guardian of the child or by the employee 
agsinst whom the complaint or charge is brought.* [Footnote 
added.] 

Theparentandherattomeyassertthatshehar~therighttoinsistthatthemtetingbeopen 
to the public under section 551.082, whereas the school district asserts that the board of 
tmsteea is authorized to meet in closed session under section 551.074. 

Fikst, your predecessor asked, “Who is entitled to make the initial determktion of 
which exception applies or whether both apply?” He also asked, “How may that 
detenkuttion be contested?” Although the act does not expressly address the tlrst 
question, we belleve that the act implicitly vests the govemmental body at issue with the 
adority to make the initial determjnation whether it is authorized under the act to 
consider M agenda item in closed session. Section 55l.lOi. for example, requires that a 
governing body convene in an open meeting before conducting a closed meeting and that 
the presiding officer of the governing body publicly identify the “section or sections” of 
that act under which the closed session is held. Furthermore, the act reqires 
govemmental bodies to keep a certiiied agenda or tape recording of a closed meeting. Scr 
id. 0s 551.103 -..N4. .145 - .146. The primary purpose of this requirement is to provide 
a record in’ the ivent the govemmental body’s detamination that .t was authorized to 
meet in closed session is challenged. See Id. 5 551.104(b); Attorney General OpiniOn 
IM-840 (1988). 

ktion 551.082 is a codification of former suih 2@) of mticle 6252-17, which pmvidal as 
follows 
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The’ act does not provide a mechanism to contest such a determination short of 
court action. Section 551.142 of the Government Code, however, provides that “[a]n 
interested person . . . may bring an action by mandamus or injunction to stop, prevent, or 
reverse. a violotbn or threatened vio&tion of this chapter by members of a govemmental 
body.” Gov’t Code 0 551.142(a) (emphasis added). It is a criminal offense for a member 
of a govenunental body to call or participate in a closed meeting that is not permitted 
under the act. Id. 8 551.144. Section 551.142 clearly provides a mechanism for an 
intemsted person to prevent a threatened violation of the act, such as an uquthorizd 
dosed meeting before it occurs. 

Fii, your predecessor asked, “Ifthe determination is made that both exceptions 
apply and that detemnnation is either not contested or is upheld, must the hearing be open 
if an open hearing is requested by the child’s parent or guardian under Section 551.082 
but not by the employee under Section 551.0747” Because the parent’s grievance asks the 
board of trustees to consider both the appropriateness of the disciphne and a complaint 
about the conduct of a school official, we agree that both section 551.074 and section 
551.082(a)(l) and (b) may apply to some of the board’s deliionss In such a case, we 
bclievethatthefirststepLfbrthebo~oftrusteestodaerminewhethaitisposslWet0 
stnrctunitrhtaringonthemattato~~ethetwoissues. Ifso,thentheboardcould 
consider the appropriateness oftbe discipline in open session under section 551.082(a)(l) 
and (b) and the complaint against the school officisl in closed session under section 
551.074. It is for the board of trustees to determine in the first instance whether it is 
possible to segregate the. two issues. Of courq neither section will apply to the 
discussion of other matters such as school district policy. 

Iftbe board determines that it is not possible to segregate the two issues, then we 
believe that the entire hearing must be heid in open session Section 551.074 does not 
give an officer or employee who is the subject of a complaint the right to insist that a 
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meeting be closed to the public. See Attorney General Opinions M-1 191 (KM), H-1047 
(1977). Therefore, a school board is not required under section 551.074 to hear a 
parent’s complaint against a school official or employee in closed session and may hear it 
in an open meeting ifit so chooses. On the othti hand, section 551.082(a)(l) and @) 
gives a parent the right to insist that a meeting regardiig the discipline of her chiid be open 
to the public. Cf: Attorney General Opiion IM-1191 (1990) at 3 (stating tbat statutory 
predecessor to section 551.074 gives public employee who is subject of hearing right to 
insist on public hearing) (citing cases).) Because section 551.074 does not require that an 
issue be considered in a closed meeting, we believe that section 551.082(a)(l) and (b) 
rmutpreMilincirarmstarrcts~ch~thesewheretheparrnt~stson~o~meding4 
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SUMMARY 

,The Open Meetings AU (the “act”), Gov’t Code ch. 551, vests 
the governmental body at issue with the authority to make the initial 
determ$ation whether it is authorized under the act to consider an 
agenda item in dosed session. Section 551.142 of the Government 
Code provides that “[a]n interested person. . . may bring an action 
by mandamus or injunction to stop, pnvent. or reverse a vioktkm or 
t?freaknedviokZi~ofthischapterbymembersofagovanmentrrl 
body.” (Emphasis added.) 

Because section 551.074 of the Government Code, does not 
mquire that a pcfso~d matter be considered in a dosed meeting, 
section 551.082(a)(l) and (b) of the Government Cods providing 
thataschoolboardmaymeetinclooedsessionto~~dera~ 
involving the discipline of a public school child unless the parent 
objects, must prevail in circumstanm where both provisions 
rrguablyapplyaadthechild’spanntinsisSsonanopenmee3ing. 

May dCrouter 
kzsktant AttomeyGeneral 
Opiion Committee 


